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EDITORIAL COMMENT. 

assault, to obtain a complete set of the vital statistics of his assailant. Yet certain 
serious contingencies suggest themselves. What should be done if the individual 
wielding the stick nefariously made away with the same before any of its physical 
properties could be determined? Again, the court fails to explain the victim's 
duty in case (he hardened owner of the stick refused to furnish any statistics as 
to his size, weight or strength. The argument itself has a familiar ring, and an 
examination of certain of the writings of that well-known legal authority, Mr. 
Lewis Carroll, will make it apparent where this Supreme Court learned its 
logic." 

The .Alabama case referred to above in which the court insists 
upon greater particularity in describing the offense, is not the first 
contribution to the jurisprudence of technicalities delivered by this 
august tribunal. In 1908 it set aside the conviction of a murderer 
because the indictment, which contained the usual staggering array 
of useless verbiage, did not conclude with the sacrosanct formula, 
"against the peace and dignity of the state." 

We cannot too strongly condemn such judicial refinements as 
these. In the ordinary business transactions of our daily life they 
have no place. Nowhere except in our judicial procedure do they 
find a ready acceptance. In some cases they are so grotesque and 
absurd as to excite well-deserved ridicule from sensible men, lawyers 
and laymen alike, and more than anything else they are responsible 
for the widespread popular dissatisfaction with our present methods 
of administering justice. They tend to impair, confidence in the 
courts, promote and foster lawlessness, diminish respect for the legal 
profession, and often result in gross denials of justice to those who 
have a right to look to the courts for protection. J. W. G. 

Should Courts Ever be Criticized for Their Decisions? 

Our strictures in the preceding note upon the courts for some- 
times subordinating justice to technicality through hair-splitting 
logic and refinements raises the old question as to whether the ju- 
diciary should ever be criticized for its decisions. There have always 
been some who fancied that judges, unlike other mortals, are infalli- 
ble, and that their judicial conduct ought not to be subject to 
criticism, certainly not by the laity. But the greatest English and 
American judges have, themselves, repudiated any such view of the 
perfection of the judicial office. The great English Lord Chancellor 
Parker once said: "Let all people be at liberty to know what I 
found my judgment upon; that, so when I have given it in any case, 
others may be at liberty to judge of me." The propriety as well as 
the value of temperate and dispassionate criticism of the decisions 
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SHOULD THE COURTS BE CRITICIZED? 

of the courts was stated with singular lucidity and good temper in 
1895 by Hon. William H. Taft, then a circuit judge of the United 
States : 

"The opportunity freely and publicly to criticize judicial action," said Judge 
Taft, "is of vastly more importance to the body politic than the immunity of 
courts and judges from unjust aspersions and attack. Nothing tends more to 
render judges careful in their decisions and anxiously solicitous to do exact jus- 
tice than the consciousness that every act of theirs is to be subjected to the intelli- 
gent scrutiny and candid criticism of their fellow men. Such criticism is beneficial 
in proportion as it is fair, dispassionate, discriminating and based on a knowledge 
of sound legal principles. The comments made by learned text writers and by 
the acute editors of the various law reviews upon judicial decisions are therefore 
highly useful. Such critics constitute more or less impartial tribunals of pro- 
fessional opinion before which each judgment is made to stand or fall on its 
merits, and thus exert a strong influence to secure uniformity of decision. But 
non-professional criticism also is by no means without its uses, even if accom- 
panied, as it often is, by a direct attack upon the judicial fairness and motives of 
the occupants of the bench; for if the law is but the essence of common sease, the 
protest of many average men may evidence a defect in a judicial conclusion, 
though based on the nicest legal reasoning and profoundest learning." 

The late Mr. Justice Brewer, shortly before his death, in a 
public address in New York City, also took the same view of the 
matter. "The courts, their delays, and the cost of litigation," he 
said, "are justly criticized. No judge ought to object to criticism, 
and no honest judge will object." 

We readily recognize that there are limits beyond which no man 
with a due sense of propriety will go in criticizing judicial action, 
and it is a matter of history in which every American should feel 
a sense of pride, that our judges, for the most part, have not been 
subjected to intemperate and unfounded criticism. There has been a 
commendable disposition to regard the judiciary in the light of what 
Edmund Burke once said it should be, as "something exterior to the 
state." But no judge has a right to absolute immunity from fair- 
minded and reasonable criticism. The judge who spends his life in 
construing rules of law and deciding fine points of procedure natu- 
rally tends to acquire habits of thought which lead him to attach 
greater importance to procedural perfection and technical accuracy 
than is sometimes consistent with the solid claims of justice. From 
such a "thraldom" judges may sometimes be rescued by the help of 
constructive criticism by intelligent laymen who arc able to view the 
questions at issue with minds less narrowed. 

Such hair-splitting refinements as those sometimes indulged in 
by our judges in reaching their decisions tend to make the adminis- 
tration of justice ridiculous and excite the contempt rather than the 
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EDITORIAL COMMENT. 

respect of intelligent laymen and candid lawyers. If such opinions 
were promptly criticized by disinterested persons, writes Mr. E. J. 
McDermott, a prominent member of the Louisville bar, in a recent 
number of The Docket, they would be rendered with less frequency. 
Hon. Bourke Cockran, in an address before the Ohio State Bar Asso- 
ciation, July 8, 1908, dwelt upon the increasing lack of popular es- 
teem in which many of our courts are beginning to be held because 
of such decisions as those cited above. He said : 

"The courts which since the establishment of our government 
have been objects of universal respect and admiration have become 
within the last few weeks objects of discussion and even criticism. 
These criticisms are no longer confined to the reckless, the obscure, 
the degraded, or the rejected of the people. They have been voiced 
by many men in high positions, including among their number an offi- 
cial no less exalted than the President of the United States." 

"Assuming, as I do," continued Mr. Cockran, "that no one de- 
sires or could contemplate with patience a proposal to abolish or 
abandon- our government as it exists, it follows that the most press- 
ing necessity of our security is restoration of the courts to the re- 
spect and confidence they enjoyed during the last century. How is 
this to be accomplished ? Manifestly, the way by which universal 
respect amounting to reverence was originally acquired, is the surest 
if not the only wav by which it can be regained. * * * " 

J. W. G. 

Reform in the Methods of Selecting Juries. 

The long delay involved in the selection of the jury in the second 
trial of Lee O'Neil Brown in Chicago recently, — some three weeks 
were consumed, in the course of which 800 veniremen were summoned 
by the court, — serves to call public attention again to the crying 
need for more expeditious methods of selecting juries in important 
cases. We have on another occasion referred to the Gilhooley and 
Shea cases, in the former of which nine-and-a-half weeks were re- 
quired to complete the panel, and in the latter, thirteen-and-a-half 
weeks. In the Gilhooley case 4,150 veniremen were summoned, 
nearly 4,000,000 words being used in conducting the examination of 
them. The cost in fees to veniremen and jurors amounted to 
more than $4,000, and their hotel expenses aggregated $2,000 more. 
In the first trial of Shea 9,425 veniremen were summoned, of whom 
4,821 were actually examined, the cost in jury fees alone amounting 
to more than $13,000. In San Francisco recently 91 days were con- 
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